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Interview prof. William Kovacic - Market competition is healthy 
 

 

What is it that the effective implementaion of competition policy brings to a society. 

How do we actually measure the success of this policy? 

 

W.K.: Effective implementation of competition law increases the incentives of business 

managers to satisfy consumers by reducing prices, improving quality, and introducing 

new products. It attacks private conduct -- such as the formation of cartels and bid-

rigging schemes for public procurement -- that raises prices, reduces quality, and retards 

innovation. Effective implementation also helps guide ministers and legislators to adopt 

public policies that promote competition by removing artificial barriers to market access.  

Effective implementation helps ensure that individuals with entrepreneurial skills get an 

opportunity to reach the market and succeed with new ideas. 

  

How can we tell that it is working? 
  

W.K.: Within individual sectors, effective implementation should yield visible 

improvements in economic performance.  Sometimes this takes the form of price 

reductions.  In other instances it is apparent in improvements in product quality and the 

availability of a wider array of options for consumers.  In still other cases, a sign of 

effective implementation is increased entry into the market place by domestic and foreign 

business operations. 

 

These market performance results can be difficult to measure and to attribute directly to 

the implementation of competition law.  A modern global trend is for competition 

agencies to improve their ability to measure results and adjust policies to improve market 

outcomes. 

 

America is the country where competition policy was created. Where is it now in a 

country that is considered to be the cradle of antitrust? 

  

W.K.: Competition law has become a significant and widely-accepted element of 

economic policy in the United States, particularly since the late 1930s when the US 

abandoned experiments with central planning as a means for stimulating economic 

recovery.   Competition law is implemented through the efforts of two national 

enforcement agencies (the Department of Justice and the Federal Trade Commission), 

member state competition offices, and private rights of action.  Extensive programs exist 

to ensure that business managers understand their obligations. Despite success in 

implementation, the competition system coexists with many other economic policies, 

many of which seek to suppress competition.  Consequently, the heads of the US 

competition agencies understand that they can take nothing for granted.  They must 

continue every day  to make the case for competition as the central organizing principle 

of the economy. 



 

How do you look at competition policy which is being implemented in the Western 

Balkans. 

  

W.K.: It is important to keep in mind that competition law is a very recent addition to 

economic policy making in the Balkans.  Global experience with over 125 competition 

law systems -- all but 15 of these created in the past 30 years -- has shown that it takes 

20-25 years for the foundations of a new system to be set firmly in the landscape of 

public administration and to test the operation of enforcement tools.  Competition law 

requires a basic change in the thinking of business enterprises and calls for the larger 

society to accept a new approach to economic policy.  This takes time and cannot be 

developed in only a few years. 

 

Keeping this in mind, I believe the competition systems in the Balkans are off to a 

promising start.  Major challenges remain on the path to creating effective systems.  I 

look at this from a long-term perspective.  The objective in the first decades should be to 

build good institutions, increase understanding of the role of competition law, increase 

capacity to apply the law, and make gradual progress in implementation.  No country that 

has adopted a competition law has accomplished this in only a few years.  

 

This year, Commission for Protection of Competition marks the tenth anniversary 

of its establishment. Do you think that this period is sufficient for all market players 

to understand the importance of the existence of such an authority. 

  

W.K.: My expectation, based on experience in many other countries, is that it can take 

20-25 years to create broad awareness among market participants -- especially smaller 

enterprises -- about the competition law.  At 10 years, it should be possible to observe a 

trend of growing awareness.  Taking periodic surveys of business operators is a good way 

to trace progress over time.  I would anticipate that Serbia's competition authority will 

need to continue, over the coming decade or so, to make business education a major 

priority. 

 

Can competition authorities anywhere in the world be completely immune to 

politics? 

  

W.K.: No.  A competition agency that uses its powers effectively will always attract 

attention from legislators and ministers.  If a competition agency is attracting no attention 

from the political branches of government, it is probably a sign that it is a weak and 

insignificant agency.   If nobody notices what you are doing, that's a serious problem. 

 

Political pressure is a fact of life for all competition agencies.  To ask if there is political 

pressure is like asking if there is oxygen in the air.  The question for a competition 

agency is not whether political pressure exists.  Such pressure is ubiquitous and never 

goes away. The real question is how to cope with it -- how to anticipate pressure, how to 

develop supportive political constituencies, and how to present arguments that 

demonstrate the social benefits that come from implementing a competition law.  



 

I would add that it is probably unhealthy for a competition agency to be completely 

isolated from the political process.  To be seen as legitimate, an agency must be 

accountable to the public for its programs.  This requires some effort to report to elected 

officials about agency programs and to be prepared to justify broad policy choices.  To be 

an effective advocate for pro-competition policies, the agency also must engage with 

elected officials to urge them to avoid laws and regulations that suppress business rivalry.  

So there is some tension between the aims of achieving autonomy in the decision to 

enforce the law, on the one hand, and being accountable and an effective competition 

advocate, on the other. 

 

How to achieve functional independence of competition authorities (anywhere in the 

world.) Can it be done through the election of Head of these authorities exclusively from 

the rank of professionals, or complete financial independence is important. 

  

Means for the competition agency to attain necessary levels of independence? 

 

W.K.: One useful step in many countries has been to adopt a provision in the law that 

allows the removal of agency leaders only for good cause -- and not simply for political 

or policy disagreements.  As second step is to establish the competition agency as a 

stand-alone body and not to incorporate the agency into a larger government ministry.  A 

third means is for the competition agency to build a high level of technical skill and to 

develop a reputation for superior policy analysis.  This tends to inhibit efforts by elected 

officials to interfere in the execution of the agency's technical analytical duties.  A fourth 

step is to create operational procedures that test evidence rigorously, provide meaningful 

explanations for decisions taken, and commit the agency to assess the effects of past 

decisions.  Good procedures create a reputation for openness, fairness, and integrity. 

 

Last year Commission for Protection of Competition for the first time conducted 

dawn raids. How important are such actions at the stage of collection of evidence 

relevant for detection of potential distortion or prevention of competition. Should 

they be implemented in almost all investigation procedures of infringement of 

competition or only exceptionally? 

  

W.K.: The ability to compel business operators to provide business records and allow 

competition agencies to conduct unannounced inspections of business premises is vital to 

the successful operation of a competition law system.  There is no firm principle that 

guides the appropriate use of this technique.  I would say that most competition law 

systems have come to regard dawn raids as routine and frequently used means to gather 

evidence regarding cartels and, to an increasing degree, for abuse of dominance 

allegations.  Dawn raids tend not to be used in merger control, although compulsory 

requests for documents and other information are commonplace. 

 

 

 

 



The perceived legitimacy of dawn raids depends significantly on the ability of the 

competition agency to develop efficient and highly professional procedures for carrying 

out the inspections.  There is a learning process that all competition agencies have gone 

through to refine and improve the dawn raid technique. 

 

So far, leniency program in Serbia has failed. Specifically, not one party involved in 

cartel reported its collaborates to the agreement. It is assumed that this is because 

later, parties involved in cartel may, through court procedure, pay large 

compensation for damages to third parties for harm occured. What would be a 

solution here and how to apply this possibility in investigation of cartels? 

  

W.K.: One preliminary note:  In most countries, it takes a number of years before a 

leniency program starts to yield good results.  One way to increase the incentive to 

inform is to provide that the first company to come forward will receive a major 

reduction in exposure to private damages if it fully cooperates with the competition 

agency and with private claimants in assisting private victims to build their case against 

other cartel wrongdoers. 

 

The goal of the Commission for Protection of Competition in Serbia, as can be seen 

from decisions issued by this authority, is not to financially sanction market 

participants, but to prevent the repetition of such conduct. Do you agree with this 

principle or believe that monetary sanctions represent message also to those who 

intend to commit any infringement of competition? 

 

W.K.: Monetary sanctions and injunctions play important complementary roles in 

competition law systems.  The injunction serves the important purpose of ceasing 

improper behavior and forbidding its reoccurrence in the future.  Monetary penalties are 

important to increase deterrence.  The prospect of paying monetary penalties increases 

the incentive for business managers to comply with the law. 

 

What is your advice to Commission for Protection of Competition of Serbia. What 

should be its priorities for the future decade? 

  

W.K.: I see the top priority for a new competition system -- including Serbia's -- in its 

first two decades to be institution-building -- to assemble a good team of professionals, to 

develop good procedures, to establish good programs of education and publicity.  By 

setting a good foundation in the early decades, the competition agency establishes a 

necessary foundation for good enforcement and advocacy in the future. 

 

It is also important, in the early decades, to build experience in enforcing the law and 

using other policy making tools.  There should be a conscious process of gradually 

undertaking more ambitious projects that expand the agency's capacity and increase its 

ability to deal with more difficult matters.  Essential to this process is to achieve a good 

fit between the agency's policy commitments and it's capability to perform projects 

successfully. 


