
OPINION 

on the Insurance Law (“Official Gazette of the RS”, no. 139/2014) 

 

In reference to the provisions of Articles 6, 149 and 203 of the Insurance Law (hereinafter 

referred to as the ‘IL’), which read as follows:  

Article 6 

Insurance contracts may be concluded with a number of insurance undertakings which have 

agreed to joint coverage and sharing of risk (coinsurance). 

An insurance undertaking may engage in the activities of coinsurance against risks only for 

those classes of insurance it has been licensed to carry on by the National Bank of Serbia. 

An insurance undertaking may not take risks into coinsurance above the self-retention level 

determined pursuant to Article 7 of this Law. 

Article 149 

An insurance undertaking shall be required to manage risk in order to ensure: 

1) Coinsurance and reinsurance of the excess of risk over maximum self-retention; 

2) … 

Article 203 

If the National Bank of Serbia establishes that an insurance undertaking does not comply with 

the risk management rules from Article 149 of this Law, it shall order the insurance undertaking 

to comply with the law, or respectively ensure: 

1) Coinsurance and reinsurance of the excess of risk over maximum self-retention; 

2) …. 

In terms of implementation of the Law on Protection of Competition (hereinafter referred to as 

the ‘Law’), provisions stipulating obligation to ensure coinsurance represent a cause for concern 

of the Commission due to the restrictive nature of coinsurance agreements. Namely, pursuant to 

the provision of Article 10 of the Law, restrictive agreements may be contracts, certain contract 

provisions, express or tacit agreements, concerted practices, as well as decisions of undertakings 

associations that in particular directly or indirectly set the purchase or selling prices of 

undertakings, which represents a mandatory element of coinsurance agreements. This practically 

means that parties of such agreements would be obliged to submit to the Commission a request 

for individual exemption of agreement from prohibition, upon which the Commission would in 

related proceeding assess the fulfilment of conditions from Article 11 of the Law, or respectively 

assess if they contribute to the improvement of production and trade, or incite technical or 

economic progress and provide consumers with a fair share of benefits, provided that they do not 

impose restrictions on undertakings that are not necessary for achieving objectives of the 



agreement, or respectively do not exclude competition on the relevant market or its substantial 

part.  

Coinsurance and reinsurance represent forms of external risk management via diversification 

toward other insurers and reinsurers in the case of coinsurance and reinsurance, respectively. 

However, coinsurance represents horizontal (on the same level), while reinsurance implies 

vertical risk distribution. In the case of coinsurance agreements, as a form of horizontal 

disbursement/diversification of risks, previously mentioned fact concerning their nature as 

restrictive agreements cannot be waived because such legal arrangement foremost implies an 

agreement between coinsurers on the coverage terms and conditions and insurance costs.  

Article 7 of the IL determines that insurance undertakings shall reinsure their liabilities under 

insurance contracts in excess over the self-retention level with a reinsurance undertaking, subject 

to issuing the license to carry on by the National Bank of Serbia. Such relatively clear rules of 

risk management are questioned by an imprecise formulation in Article 149(1/1) of the Insurance 

Law that is pointing to the conclusion on the requirement for insurance undertaking to implement 

both manners of risk diversification (both coinsurance and reinsurance). 

Identical formulation was embedded in Article 125 of the previous Insurance Law as well, and 

thus the Commission alludes that such definition has had a considerable influence on its acting, 

i.e. on the efficient implementation of the Law. Namely, in particular requests for individual 

exemption of restrictive agreements (coinsurance agreements) from prohibition submitted to the 

Commission, was emphasized that the National Bank of Serbia requires, i.e. instructs insurance 

undertakings to coinsure in excess of risk over the self-retention level. To this effect, we believe 

that disputed provisions of the Insurance Law should be reformulated toward setting an 

obligation of reinsurance but not of coinsurance, which is recognized by the Commission as 

a plausible but not mandatory form of external risk management.    

Namely, manner in which the Insurance Law has arranged coinsurance may consequently cause 

anticompetitive practices that would inflict damages to consumers, being that they would be 

deprived from the possibility to choose between insurance products/services, i.e. possibility to 

opt for insurance undertaking based on the value-based pricing.     

In reference to the provision of Article 7(6) which reads as follows: 

“By way of derogation from Paragraphs 3 and 4 hereof, an insurance undertaking may reinsure 

in the Republic and/or abroad the full amount of risk under property insurance against natural 

disasters (hail, frost and other hazards and/or natural disasters such as earthquakes, flooding 

and drought), as well as the risk under insurance against financial losses due to bad weather.”, 

the Commission emphases that the abovementioned risks are usually considered as additional 

insurance coverage risks. Given that as per findings of the Commission only one insurance 

undertaking on the market of the Republic of Serbia exclusively offers reinsurance coverage of 

such risks, whereas in its own right or via affiliate companies previously is not insuring against 

basic risks, the Commission shall in the coming period pay particular attention to the state of 

competition in this market segment in order to assess the existence of obstacles for the market 

entry of other undertakings, or respectively other competing parties with identical service offers. 

Undertakings often gravitate toward restricting, and even full elimination of competition due to 



potential benefits deriving from such situation, even if short lived. Thus is necessary to more 

clearly define legal framework of businesses in a manner enabling opportune detection and 

prevention of such behavior of undertakings, i.e. to secure timely manner for efficient protection 

of competition on this market.  

We emphasize that the Commission’s opinion on the Insurance Law is foremost directed 

toward the improvement of certain regulatory solutions arranging legal relations in a 

manner that may have considerable adverse effects on business activities of undertakings 

and on the state of competition, as well as affect end-users of these services on the market 

of the Republic of Serbia.  

  


