
Opinion in reference to the Public call for procurement of subsidized fuel 

Although the Public call concerned does not have a legal status of regulation, hereinafter is 

demonstrated on related activities, considering that the said represent an example on how state 

authority decisions have or may have an influence on the state of market competition in Serbia. 

Consistent implementation of competition policy implies, inter alia, compliance with the 

competition policy regulations in the decision-making process on the part of executive branch 

authorities, in addition to achieving compliance during the regulatory enactments of legislations 

and other bylaws. In reference to the Public call of the Ministry of Agriculture, Forestry and 

Water Management of the Republic of Serbia (hereinafter referred to as the Ministry) for 

collection of bids toward selecting the most favorable bidder for fuel delivery (Diesel D2 and 

Euro Diesel) for 2013 spring agriculture works (hereinafter referred to as the Public call) of 

March 18, 2013, the Commission has immediately acted ex officio by implementing its 

competences from Article 21, paragraph 1, items 6), 7) and 10). In the official letter sent to the 

Ministry on March 21, 2013, the Commission presented its position that undertakings – 

authorized distributors conducting the energy activity: trade in motor fuels and other fuels on 

petrol stations, may be placed in unfavorable position against the Naftna Industrija Srbije JSC 

Novi Sad (hereinafter referred to as company “NIS”) by means of implementing the Public call. 

This derives from the fact that prescribed condition of owning minimum 200 petrol stations - 

points of sale on the territory of the Republic of Serbia may be solely fulfilled by company 

“NIS”, while in regard to other undertakings, minimum of three undertakings would need to 

form a consortium or group of bidders for the fulfilment of this particular condition. Similar 

situation to the abovementioned also relates to other condition from the Public call concerning 

the uninterrupted continuous supply of end users with the listed types of fuel. Namely, company 

“NIS” is the sole manufacturer of oil derivates and one of the most prominent sources of supply 

for undertakings dealing with the wholesale and/or retail of oil derivates on the market of the 

Republic of Serbia. Considering that in effect, regardless of the liberalization of imports, exist no 

possibility for Diesel D2 fuel imports since this fuel fails to fulfil the EU quality standards, it is 

clear that only company “NIS”, as a sole domestic manufacturer of this kind of fuel, could be 

able to guarantee the uninterrupted continuous supply. Based on the aforesaid, the Commission 

warned the Ministry that exclusion of competition, thus the price competitiveness between 

market competitors, could consequently cause restricting or limiting options when selecting 

between multiple bidders, which also eliminates the possibility of selecting the most favorable 

bidder based on the criterion of the “lowest offered price per liter of fuel for delivery of D2 fuel, 

and lowest offered price per liter of fuel for delivery of Euro Diesel fuel”, as criteria stated in the 

Public call. The Commission suggested that the relevant authority should consider possible 

redefining of conditions for participation in the procedure in accordance with the Public call, in 

order to provide conditions for all undertakings to act under equal conditions, thus to enable 

consistent implementation of the Law. In the Ministry’s reply of March 25, 2013, inter alia, is 

stated that the request for minimum 200 petrol stations is governed by the territorial dispersion of 

end users located throughout the territory of the entire Republic. It is also stated that the 



requested number of minimum 200 petrol stations is not even close number to the one necessary 

in order to cover the entire territory as equally as possible. As reasoning behind the Ministry’s 

decision when opting for a single authorized distributor, the following economic logic is stated: 

larger the quantities of any goods procured, bigger the discount offered. When selling in bulk, 

the seller is always more willing to grant a generous discount, and that is considered as a 

business policy favoring both the buyer and the seller – buyer gets a more favorable price, while 

the seller gets an increased turnover and faster capital movements. Thus when opting for a single 

authorized distributor, the Ministry expected to receive the highest possible discount which 

would stand for a considerable savings element, potentially affecting the reduced costs for 

agriculture manufacturers. The possibility of entering into agreements with all interested 

distributors that can secure the specified nominally presented discount is also considered, but 

being that is difficult to assess the realistic possibilities of distributors within the meaning of 

providing discount aimed at achieving the best possible price for agriculture farms, it is decided 

to select one distributor or associated group of distributors that would provide the biggest 

discount. During the exchange of communications between the Commission and Ministry, the 

UNKS (Association of Oil Companies of Serbia) has on March 25, 2013, submitted the Initiative 

for instituting proceeding of investigating competition infringement ex officio against the 

Ministry for publishing the Public call and setting the related criteria. In accordance with its legal 

obligations, the Commission has submitted the notice of outcome of the Initiative on June 19, 

2013, informing the applicant that the Commission is not competent to act in accordance with 

Article 21, paragraph 1, items 1) and 2) of the Law, because the Ministry, i.e. the Administration 

do not have the legal status of an undertaking in this concrete case. The Commission suggested 

the Ministry to hold a meeting with the goal of jointly finding alternative solutions for 

subsequent identical or similar activities of the Ministry, which would be in accordance with the 

market competition principles but at the same time acceptable for the Ministry, undertakings 

operating on the oil derivate trade market and agriculture manufacturers. In the official letter 

proposing the meeting, the Commission presented its position that more important than selecting 

an individual bidder with the biggest number of petrol stations is to secure that each agriculture 

manufacturer fulfilling conditions for the procurement of subsidized fuel be supplied with such 

fuel at a minimum cost. Hence, in addition to the number of petrol stations, the important factor 

is their location, that is their accessibility on the entire territory of the Republic of Serbia. In 

relation to the Ministry’s statements that by selecting one authorized distributor it will secure the 

biggest possible discount, the Commission has warned that such position cannot be fully 

acceptable in the concrete situation. For the reason that conditions prescribed in the Public call 

can be fulfilled by only one undertaking who is also fully aware of that circumstance, and thus is 

also aware of the fact that any kind of discount offered will be accepted, does not mean that by 

default the offered discount would be the biggest possible. When proposing the meeting, the 

Commission also considered the fact that the Public call is published for two types of fuels in 

ratio of 80% (D2) and 20% (Euro Diesel). Diesel fuel D2 is withdrawn from the market 

(replaced by the gasoil 0.1 since July 2013), so the assumption is that the current requests for the 



mentioned types of diesel fuels will be changed in favor of Euro Diesel. As the import of Euro 

Diesel is unrestricted, the Commission thought that it would be also favorable if these two kind 

of fuels would not be correlated to the future public calls (if the public call model for securing 

the most favorable bidder would be kept), because by securing participation of increased number 

of oil companies at the public calls, the authority would secure the increased level of 

competition, which would result in a presumption of achieving the most favorable (lowest) price 

for Euro Diesel. Following the proposal of the Commission, the meeting was held in the 

premises of the Ministry on July 15, 2013. However, in the Public call for collection of bids 

toward selecting the most favorable bidder for fuel delivery (Gasoil 0.1 and Euro Diesel) for 

2013 autumn agriculture works of August 2, 2013, the Ministry has restated the 

conditions/criteria from the previous Public call
1
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1
 In January 2014, the EC requested information on the Commission’s acting, and manner of such acting in this 

matter. This leads to the assumption that this, as well as similar cases will be used for the EC assessing not only the 

Ministry’s, but the Commission’s acting as well.   


