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SUBJECT: Opinion on the criteria for assessing the most economically advantageous tender 

established by health care providers in public procurement of pharmaceuticals  

 

On August 27, 2009, the Commission for Protection of Competition (hereinafter referred to as the 

Commission) received a request from company Medikom Društvo za spoljnu i unutrašnju trgovinu 

d.o.o. (hereinafter referred to as Medikom), 3 Pocerska St., Šabac, pointing to the restriction of 

competition on the pharmaceutical wholesale market, created as a consequence of previous actions 

taken on the part of the largest domestic pharmaceutical manufacturer. In the request is stated that 

this company participated in the public procurement of pharmaceuticals tendered on the part of the 

General hospital Šabac, published in the Official Gazette of the RS 66/09 of August 18, 2009. The 

tender document, in Section VI – Criteria for assessing the most economically advantageous tender, 

Item 4 – Quality of tender, Subitem 2), stipulates the Reference list – maximum 15 weighted points, 

where weighted points are calculated using the following formula: Turnover of the bidder (ToB) / 

Maximum turnover of the bidder x 15. The contracting authority defines the „ToB“ as the total 

turnover of the bidder in 2007 and 2008 (financial) for goods established in the concrete lot and 

tendered by the bidder, generated in budget funded institutions and evidenced by submitting a 

summary of turnover per institution. Medikom then continues to point that it was prevented from 

participating in public procurement procedures in 2008 published by the same, but also other 

ordering parties, given that the general condition for participation in public procurement procedures 

at the time was the submission of authorization or agreement with pharmaceutical producers, which 

was only owned by a certain, privileged number of bidders. Thus, the maximum number of points 

awarded to Medikom would be 85, while the difference of 15 weighted points cannot be 

compensated even by bringing down the tendered price. It is suggested that the Commission takes 

appropriate legal steps in interaction with other competent authorities, considering the 

Commission’s Decision no. 4/1-01-105/08-125 of December 12, 2008, where is established that the 

largest domestic pharmaceutical manufacturer has concluded pharmacy sales and purchase 

agreements with only seven pharmaceutical wholesalers.   

 

 



 

 

Upon receipt of this letter, Medikom readdressed the Commission, informing that they have 

presented a request to the contracting authority for clarification of tender documents entered under 

number 4819 of August 27, 2009 in relation to the presented instance, and on the received reply in 

the letter entered under number 08-1/153 of August 31, 2009. They have requested the amendment 

to Section VI – Criteria for assessing the most economically advantageous tender, by deleting 

scoring option in the Reference list within the quality of tender criterion, which was declined by the 

contracting authority. Also, Medikom addressed the Republic Commission for Protection of Rights 

in Public Procurement Procedures with the request entered under number 1211 of March 4, 2009, in 

respect of which the Republic Commission for Protection of Rights in Public Procurement 

Procedures enacted the Decision entered under number 4-00-139/2009 of April 8, 2009, rejecting 

the request of Medikom. 

  

In accordance with the Commission’s competences stipulated in Article 35 of the Law on Protection 

of Competition, authorizing the Commission to, inter alia, monitor and analyze conditions of 

competition in individual markets and in individual sectors, as well as to give opinions to competent 

authorities on draft and current regulations that have an impact on market competition and to 

undertake activities to raise awareness on the necessity of protection of competition, with regard to 

the criteria for assessing the most economically advantageous tender established by health care 

providers in public procurement of pharmaceuticals, Council of the Commission for Protection of 

Competition on the 135
th

 session held on October 2, 2009 issues the following opinion.   

 

The main purpose of competition policy is to secure improved quality and affordability of products 

and services, wherewith the benefit for consumers is achieved. Producers or service providers are 

only in competitive environment prompted to sell products or provide services under most cost-

effective and quality-competitive conditions. In Article 9 of the Public Procurement Law 

(Official Gazette of the RS 116/2008) is stipulated that contracting authority may not limit 

competition among bidders, and in particular, it may not prevent any bidder from 

participating in public procurement by unjustified use of the negotiated procedure or by 

using discriminatory requirements, technical specifications or criteria. If the Reference list is 

also taken as a part of the quality of tender assessment within the criteria for assessing the most 

economically advantageous tender (total turnover of the bidder in 2007 and 2008 (financial) for 

goods established in the concrete lot and tendered by the bidder), then from objective reasons this 

requirement cannot be fulfilled by certain bidders. Firstly, in this manner new undertakings are 

discriminated since they cannot present their previous annual turnover. Secondly, in the concrete 

case, by means of unjustifiable refusal of pharmaceutical manufacturer to conclude agreements with 

individual pharmaceutical wholesalers during previous year, they have been deprived of the 

possibility to participate under equal conditions in tender procedures for procurement of 

pharmaceuticals in 2009 as per public procurement rules and regulations. Although the requirement 

is formally identical for all parties, it does not mean that is not discriminatory by nature. It is 

evident that due to the mentioned requirement, every new undertaking is in uneven position against 

current undertakings, while from the standpoint of competition policy is unacceptable to prevent the 

market entry of new competitors. Provided the occurrence of inability of participation of individual 

bidders as a consequence of actions from the previous period, such circumstance also implies the 

discrimination of related bidders. If that fact is omitted, the consequences are as follows. 

 



During 2008, the Commission investigated competitive conditions in pharmaceutical sector with 

reference to the concrete case. Upon review of competitive conditions on the said market, Council 

of the Commission for Protection of Competition enacted the Decision no. 4/1-01-105/08-125 of 

December 12, 2008 where is established that the largest pharmaceutical manufacturers, namely: 

Hemofarm a.d., Galenika a.d., Zdravlje a.d., Jugoremedija a.d. and others, have concerted their 

trade practices in reference to pharmaceuticals tendered in public procurement procedures (gross 

price reduction for medications is not permitted, carryforward of 6% distribution rebate to end 

buyers is not permissible, buyer’s maximum payment deadline to be tendered is set to 150 days), in 

addition to concerted practices regulating the sale and purchase of pharmaceuticals for 2008, where 

buyers (pharmaceutical wholesalers) are committed to sell contracted products to end users only 

(pharmacies and health care providers), are not allowed to sell or compensate contracted products 

with other distributors prior to obtaining a consent of pharmaceutical manufacturer, and are not 

allowed to change pricing and discount rates of pharmaceuticals in further product marketing prior 

to obtaining a consent of pharmaceutical manufacturer, wherewith have concluded prohibited 

agreement within the meaning of Article 7 of the Law, since such agreement restricts competition 

on the pharmaceutical wholesale market on the territory of the Republic of Serbia. In the same 

proceeding is also established that Hemofarm a.d. as the largest domestic pharmaceutical 

manufacturer has concluded agreements on the sale of pharmaceuticals for 2008 with only seven 

largest pharmaceutical wholesalers (Velefarm, Vetfarm, Farmalogist, Farmanova, Jugohemija 

Farmacija, Unihemkom and Vetprom Hemikalije), while rejecting requests of other pharmaceutical 

wholesalers to purchase their pharmaceuticals. The consequence of such behavior of the largest 

domestic pharmaceutical manufacturer affecting the pharmaceutical wholesale market is that other 

pharmaceutical wholesalers were disabled from participating in public procurement procedures, due 

to their incapacity to conclude agreements on sale and purchase of pharmaceuticals with the largest 

domestic pharmaceutical manufacturer.   

 

Herein described manner of distribution of pharmaceuticals consequently excluded price 

competitiveness during the supply of pharmaceuticals to health care providers, or respectively 

debarred the option of rebate carryforward to buyers, and enabled here mentioned pharmaceutical 

wholesalers not to compete in terms of pricing. If pharmaceuticals of the largest domestic 

pharmaceutical manufacturer may be supplied on the part of only certain number of pharmaceutical 

wholesalers, and in a manner implying prohibition of rebate carryforward to buyers, then it is clear 

that health care providers are paying the maximum price for procured pharmaceuticals. By means of 

the above-mentioned decision, Council of the Commission establishes that the provisions regulating 

obligation of pharmaceutical wholesalers not to carryforward rebate to buyers are null and void, 

used by pharmaceutical manufacturers to set the resale price, and which are prohibited within the 

meaning of Article 7 of the Law. The magnitudes of agreements on sale and purchase concluded 

between Hemofarm a.d. and selected pharmaceutical wholesalers are resonating in this year as well.  

 

The Rulebook on the List of prescription drugs issued at the expense of compulsory health 

insurance fund (Official Gazette of the RS 11/2009, 15/2009 – corrigendum, 28/2009 - 

corrigendum, 48/2009 and 59/2009) stipulates that certain foreign drugs are removed from the List 

of drugs as a protective measure granted for domestic manufacturers operating under economic 

crisis conditions. In the newly created situation, the supply of health care providers will be done 

using only domestically produced pharmaceuticals, and due to the factual situation caused by 

practice implemented on the part of the largest domestic pharmaceutical manufacturer during 2008, 

other pharmaceutical wholesalers are disabled from competing under equal conditions in the supply 



of pharmaceuticals for 2009, being that from the very beginning they are deprived of the possibility 

to win 15 weighted points in public procurement procedure for turnover of pharmaceuticals to 

health care providers in 2007 and 2008. In such manner, the produced lack of competition in 

distribution of pharmaceuticals will reflect on the price of drugs offered to health care providers, 

since only a very limited number of pharmaceutical wholesalers will be able to participate in tender 

procedures, while in the absence of competition there are no incentives for pharmaceutical 

wholesalers to carryforward rebate to buyers, implying that health care providers will procure 

pharmaceuticals at higher prices and that profits will be distributed between domestic manufacturers 

and the above-mentioned pharmaceutical wholesalers.  

 

Pursuant to the aforesaid, and in accordance with its legal competences, Council of the 

Commission for Protection of Competition recommends to reevaluate the criteria for 

assessing the most economically advantageous tender established by health care providers in 

public procurement of pharmaceuticals, particularly considering that is justifiable to evaluate the 

fulfilment of certain standards under the quality of tender, but that the Reference list, or the total 

turnover of the bidder in 2007 and 2008 for goods established in the concrete lot and tendered by 

the bidder, does not mirror the quality of tender, but unjustifiably discriminates bidders and restricts 

competition, which will be foremost felt by tax payers who will allocate increased amounts for the 

procurement of pharmaceuticals, or evidenced by a shortage in the supply of pharmaceuticals 

procured for identical allocated amounts. 

 

In conclusion, it is pointed that within the meaning of Article 35 of the Law, the Commission is 

authorized to give opinions to competent authorities on draft and current regulations that have an 

impact on market competition and to undertake activities to raise awareness on the necessity of 

protection of competition, thus the Commission remains at your disposal for any future 

consultations in this respect.   

 

Sincerely,  

 

COUNCIL PRESIDENT 

 

Prof. Dr. Dijana Marković Bajalović 

 

 

 

Facsimile: Medikom Društvo za spoljnu i unutrašnju trgovinu d.o.o 

                 3 Pocerska St., Šabac 

 

 

 

                


