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Redacted version  

 

Pursuant to Article 35(2) of the Law on Protection of Competition (Official Gazette of the RS 

51/2009 and 95/2013), the President of the Commission for Protection of Competition enacts 

the following   

 

 

CONCLUSION  

 

 

I PROCEEDING SHALL BE INSTITUTED ex officio for the investigation of 

infringement of competition against the following companies:  

1. МasterCard Incorporated, 2000 Purchase Street, Purchase New York 10577, USA,   

2. MasterCard International Incorporated, 2000 Purchase Street, Purchase New York 10577, 

USA,  

3. Mastercard Europe S.А., Chaussee de Tervuren 198А, В-1410 Waterloo, Belgium,  

 

in order to determine the existence of a decision of a form of association of undertakings that 

restricts competition on the payment card market in the territory of the Republic of Serbia, 

within the meaning of Article 10 of the Law on Protection of Competition.  

 

II Companies МasterCard Incorporated and MasterCard International Incorporated are 

provided with a deadline of 30 (thirty) days from the date of receipt of this conclusion to 

appoint a procuration holder for the receipt of notices in the Republic of Serbia and to notify 

the Commission for Protection of Competition thereon, with a forewarning that in the case of 

failure to act accordingly, a procuration holder for the receipt of notices will be assigned by 

the Commission for Protection of Competition on behalf of said companies, whereas the 

companies shall bear the expense of such legal services.   

 

III All persons in possession of data, documents or other relevant information which could 

contribute to the accurate fact-finding in this proceeding are invited to submit said to the 

Commission for Protection of Competition, 25/IV Savska St., Belgrade. 

 

IV This conclusion shall be published in the Official Gazette of the Republic of Serbia and on 

the website of the Commission for Protection of Competition. 

 

 

 
Republic of Serbia  

COMMISSION FOR 

PROTECTION OF COMPETITION  

25/IV Savska St. 

Number: 4/0-02-640/2018-01 

 Date: September 14, 2018 

Belgrade  

 



 

Rationale  

 

The Commission for Protection of Competition (hereinafter, the Commission) has received an 

initiative for the investigation of infringement of competition from Article 10 of the Law on 

Protection of Competition (hereinafter, the Law), entered under number 4/0-04-140/2018-01, 

where the party, Association of Bank Clients “Efektiva”, with registered seat in Belgrade at 

the address 13 Porečka St. (hereinafter, the party), indicates on the infringement of 

competition by companies МasterCard Incorporated, 2000 Purchase Street, Purchase New 

York, USA, represented by President Ajaypal Singh Bang, MasterCard International 

Incorporated, 2000 Purchase Street, Purchase New York 10577, USA, represented by 

President Ajaypal Singh Bang, and Mastercard Europe S.А., Chaussee de Tervuren 198А, В-

1410 Waterloo, Belgium, whose representative in the Republic of Serbia is Jelena Ristić, 

Country Manager of Mastercard Europe SA Beograd representative office, 1ž Milutina 

Milankovića St., Belgrade (hereinafter, Mastercard), on the payment card market.  

  

Based on the statements presented in the initiative, the infringement of competition can be 

seen in the fact that Mastercard sets the fallback multilateral interchange fees (hereinafter, the 

interchange fee) unjustifiably high and, in the absence of bilateral agreements, obligates all 

Mastercard member banks to apply interchange fees in the set amount by default as fallback 

to each POS payment card transaction. By setting the fallback interchange fees for Mastercard 

payment card transactions unjustifiably high, Mastercard payment organization has exerted an 

influence on the merchant service charge increase, charged to merchants for accepting a card 

for payment (hereinafter, merchant service charge), since the interchange fee is transferred to 

merchants via a merchant service charge.  

  

It further indicates that in such manner Mastercard has adversely affected, on the one part, 

merchants that accept Mastercard branded payment cards for payment, and consumers of the 

other part, who are worse off due to higher retail prices caused by increased business costs, 

regardless of whether the payment is made by payment cards or in cash. In the absence of 

multilateral rules that set the interchange fees which acquirers charge to merchants via the 

merchant service charge, the interchange fees would be lower. 

 

In line with the statements presented above, the party believes that Mastercard has caused the 

infringement of competition between acquiring banks by enacting a decision on the 

interchange fees, which represents a form of restrictive agreement within the meaning of 

Article 10 of the Law.  

 

In the process of investigating the adequacy of statements presented in the initiative, the 

Commission addressed business banks registered in the Republic of Serbia, National Bank of 

Serbia (hereinafter, NBS), Mastercard representative office in the Republic of Serbia, as well 

as a number of merchants accepting cards for payment for their goods/services. As relevant 

sources of information, the Commission has also used the rationale to the Law on Multilateral 

Interchange Fees and Special Operating Rules for Card-Based Payment Transactions (Official 

Gazette of the RS 44/2018, hereinafter, the Law on Multilateral Interchange Fees), EC 

Decision in the case against Mastercard payment organization on multilateral interchange fees 



and related judgment of the General Court and the European Court of Justice
1
, as well as other 

publicly available information.  

 

In the Reply submitted by Mastercard representative office in Belgrade, entered under number 

4/0-04-140/2018-36 of May 8, 2018, the claims presented in the initiative are contested 

arguing that Mastercard does not operate on the membership principle and that banks 

operating in the Republic of Serbia are not members of any Mastercard entity, that Mastercard 

is not a form of association of undertakings, that decision on interchange fees does not 

represent a form of restrictive agreement within the meaning of Article 10 of the Law, and 

that the existence of interchange fees is essential for the functioning of a four-party payment 

card system.  

 

In the rationale to its views, Mastercard representative office indicates that interchange fees 

stipulate a revenue transfer between issuing and acquiring banks to help optimize the utility of 

the network by issuers and acquirers, merchants and card-holders since higher interchange 

fees stimulate the demand of card-holders, while lower interchange fees stimulate the demand 

of merchants. An appropriate level of interchange fees favors card issuing, while also enables 

the acquirers/merchants to pay a fair price for services that benefit them. The Mastercard 

experience shows that interchange fees represent the best manner for distribution of costs of 

the payment card operations and related services, between the payment card system users, 

merchants and card-holders. The absence of an interchange fee would represent a direct loss 

for users, who would then be individually charged for costs equivalent to said category of 

fees.  

  

It is further stated that the European Union has established that Mastercard was an association 

of undertakings at the time when the EC decision was given, in 2007. However, more than a 

decade has passed since then, and during that time Mastercard saw a number of fundamental 

changes in its governance structure and ownership. The possibilities of enacting decisions by 

banks are removed, with no mutual interest between Mastercard (and its shareholders) and 

banks to keep interchange fees high. Mastercard has an interest to set the level of fees 

appropriately, that is, at the level that would maximize both issuing and acquiring by 

merchants.  

 

According to Mastercard representative office’s views, setting the interchange fees has no 

characteristics of price-fixing. Interchange fees are set so to take into account the network 

system effects and enhance the overall system effects. Also, interchange fees do not represent 

the selling price for services offered by Mastercard, and Mastercard does not yields revenues 

from interchange fees.  

 

Finally, Mastercard representative office has underlined that if the Commission believes 

otherwise, then the Mastercard interchange fees, related rules and practice could qualify for 

the individual exemption form prohibition within the meaning of Article 11 and 12 of the 

Law, arguing on the cumulative fulfilment of four requirements laid down in Article 11 of the 

Law for the exemption of restrictive agreement from prohibition.  

 

Based on detailed insight and review of received replies and documentation, the Commission 

has found the following.  

                                                 
1 C (2007) 6474, 19.12.2007. (Cases COMP/34.579 — MasterCard, COMP/36.518 — EuroCommerce, COMP/38.580 — Commercial 

Cards); T-111/08 – Judgment of the General Court of May 24, 2012- Official Journal of the European Union C 200/11, C-382/12 – Judgment 
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Mastercard is a technology company in the global payments industry (represented by legal 

entities: MasterCard Incorporated, MasterCard International Inc. и Mastercard Europe S.А.) 

that offers the possibility of e-payments instead of cash and cheques. It operates as a 

processor of payment card transactions and license issuer for card brands that it manages 

(Mastercard, Maestro и Cirrus), granted to licensed clients for use together with the business 

model. The card payment system of Mastercard functions on a four-party transaction principle 

– issuing bank that issues a payment card to a card-holder, card-holder (consumer), merchant 

that accepts cards for payment, and the acquiring bank (of the merchant). The card-holder 

pays for goods/services with a payment card in merchant stores, whereas the issuing bank 

charges the interchange fee from the acquiring bank, and the acquiring bank charges a 

merchant for the merchant service charge. The merchant service charge consists of the 

interchange fee, payment system fees, processing fee, operating costs and acquiring margins
2
. 

The relationship between Mastercard and its clients-licensees is regulated with Mastercard 

service rules. The clients of Mastercard Europe are the principal or affiliated parties and 

associations of clients.  

 

The Mastercard payment system includes [...]. 

 

Under the provisions of the licensing agreement derives that the Mastercard licensee, that is, 

its client, is obligated to remain in full compliance with the general acts of Mastercard at all 

times. Mastercard sets the amount of interchange fees, whereas provides a possibility to 

clients to bilaterally arrange the amount of said fees, provided that they inform Mastercard on 

such arrangement. Mastercard clients in the Republic of Serbia have not entered into bilateral 

agreements on the amount of interchange fees but apply Mastercard rules. There are specific 

interchange rules for individual regions set by Mastercard (Europe, Canada, Asia/Pacific, 

United States, etc.). In that regard, the rules established for the Europe region apply to the 

Republic of Serbia.  

 

The clients are introduced with the interchange fees adopted by Mastercard via a bulletin, 

presenting a list of national interchange fees for POS payment card transactions with 

Mastercard branded payment cards in the Republic of Serbia, provided by Mastercard. In 

“Bulletin no. 1 of January 30, 2017”, under section “Mandatory” are provided the national 

interchange fees for POS payment card transactions in the Republic of Serbia, in force from 

the day of implementation of the Law on Interchange Fees.  

 

The Commission establishes that Mastercard has not substantiated and objectively justified 

the amount and structure of the interchange fees applied, but only justified the necessity of 

such fees. 

 

The claims that Mastercard is not a form of associated undertakings are not acceptable. 

Pursuant to the definition of the concept “member” in the documentation submitted, the 

licensee is a “member” of company MasterCard International Incorporated. Accordingly, 

banks and other financial institutions as licensees are to be the member of company 

MasterCard International Incorporated. Mastercard has a special interest of keeping their 

member banks successful in issuing operations and negotiating with merchants for the 

acquiring operation. The higher the fees, the more attractive for the bank is to issue payment 

cards. The issuing banks are usually both VISA and Mastercard members, and often also 
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members of a national card payment system. Therefore, they are incited to promote a brand 

yielding the most revenues from the interchange fees. The higher interchange fees also mean 

increased revenues for the Mastercard network owner since the success of Mastercard in 

selling access to the network to banks also depends on the number of banks participating in 

the system. For that reason, the business interests of Mastercard (and its shareholders), 

organization as a whole and each individual bank are intrinsically connected. In the light of 

these considerations, the Commission has found reasonable grounds to believe on the 

existence of a commonality of interests between MasterCard, its shareholders and banks in 

setting the interchange fee.  

 

In its rationale to the Draft Law on Interchange Fees
3
, the NBS has also indicated on 

excessively high interchange fees, stating that the bulk of merchant service charges (approx. 

60-70%) relates to interchange fees and that this fee is the main generator of high merchant 

service charges and payment card acceptance costs.  

 

The Commission particularly valued Article 3 of the Law on Interchange Fees where is 

stipulated that a multilateral interchange fee may not exceed 0.2% of the value of transaction 

for any debit card transaction, and that a multilateral interchange fee may not exceed 0.3% of 

the value of transaction for any credit card transaction. It is also envisaged that a payment 

service provider may not charge or offer a multilateral interchange fee contrary to paragraphs 

of this Article. This Law has entered into force on the eight day from the day of publication in 

the Official Gazette of the Republic of Serbia (June 16, 2018), and is applied on the expiry of 

six-month period from the day of entering into force (December 17, 2018). 

 

As of July 2009, in line with EC decision establishing that all debit and credit card-based 

payment transactions should be subject to a maximum interchange fee rate, Mastercard has set 

the debit and credit card-based transactions at 0.2% and 0.3%, respectively, in the whole 

territory of the European Economic Area. The interchange fees for card-based payment 

transactions are regulated by the Regulation of the European Parliament and of the Council 

no. 2015/751 of April 29, 2015.
4
  

 

The Commission has also reviewed the claims that Mastercard interchange fees could qualify 

for the individual exemption from prohibition pursuant to Article 11 and 12 of the Law, but 

has not assessed said claims as a request for the individual exemption of agreement from 

prohibition because the decision on interchange fees was implemented starting from the 

implementation of the agreement on licenses with clients in the Republic of Serbia (2005), 

and during the implementation period was not exempt from the prohibition. The assessment 

of request for exemption of restrictive agreement from the prohibition is conducted only on a 

submitted request of a party, in full and complete compliance with the Regulation on the 

content of requests for individual exemption of restrictive agreements from prohibition 

(Official Gazette of the RS 107/2009), provided that the exemption of restrictive agreement 

from prohibition may be granted by the Commission from the date of submission of request. 

Accordingly, the exemptions of restrictive agreements from the prohibition are granted for the 

future period of implementation of such agreements. In that sense, there are no legal 

conditions for retroactive assessment of restrictive agreement within the meaning of Article 

11 and 12 of the Law read in conjunction with the provision of Article 10(3) of the Law 
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which stipulates that restrictive agreements are prohibited and void, except in cases of 

exemption from the prohibition.  

 

Based on all of the above, the Commission found reasonable grounds to believe that 

Mastercard as a form of associated undertakings sets fallback multilateral interchange fees in 

unfair amount, on average several times higher than those regulated by the Law on 

Interchange Fees for the period starting from December 16, 2018, and which Mastercard 

member banks have implemented at earliest from 2005, and in that manner restricts the 

competition between banks in terms of merchant service charges offered to merchants for 

accepting cards for payment, and is possible to have negative impact on the state of 

competition on the payment card market in the territory of the Republic of Serbia. 

 

Pursuant to the provision of Article 10 of the Law, restrictive agreements are agreements 

between undertakings which as their purpose or effect have a significant restriction, 

distortion, or prevention of competition in the territory of the Republic of Serbia. Article 

10(2) of the Law, inter alia, regulates that restrictive agreements may be contracts, certain 

contract provisions, express or tacit agreements, concerted practices, as well as decisions of 

undertakings associations, which in particular directly or indirectly set the purchase or selling 

prices or other conditions of trade. 

 

Article 35 of the Law stipulates that the Commission initiates antirust proceedings ex officio 

when based on submitted initiatives, information and other available data finds reasonable 

grounds to believe that the parties concerned have infringed the competition.  

  

Based on all of the above, the Commission found reasonable grounds to believe that the 

parties have infringed the competition from Article 10 of the Law – decisions of forms of 

associated undertakings that as their purpose or effect have a significant restriction, distortion, 

or prevention of competition in the territory of the Republic of Serbia. 

 

In accordance with the abovesaid, it is decided as on Paragraph I of the enacting terms herein.  

 

Based on the information provided by Mastercard representative office on the Mastercard 

structure and governance derives that said companies are affiliates within the meaning of the 

Law. Pursuant to the provision of Article 5 of the Law, affiliated undertakings are two or 

more undertakings who are connected in such a way that one or more undertakings control 

another or the other undertakings.  

 

Noting that said companies are viewed as a single undertaking, the delivery of documents to 

one undertaking shall be considered to be a delivery to all affiliated undertakings, that is, to 

their attorney or agent (Article 39(4) of the Law). In the specific circumstances of the case, 

the delivery of documents to companies МasterCard Incorporated, 2000 Purchase Street, 

Purchase New York, USA, and MasterCard International Incorporated, 2000 Purchase Street, 

Purchase New York 10577, USA, shall be made via Mastercard representative office, that is, 

Jelena Ristić, granting the right to the parties to appoint a procuration holder for the receipt of 

notices within 30 days. Pursuant to Article 69 of the Law on General Administrative 

Procedure (Official Gazette of the RS  18/2016), if the parties fail to act accordingly and do 

not appoint a procuration holder within the set deadline, the Commission shall assign a proxy 

for the receipt of notices on behalf of said companies, whereas the companies shall bear the 

expense of such legal services.    



 

In accordance with the abovesaid, it is decided as on Paragraph II of the enacting terms 

herein.  

 

Pursuant to the provisions of Article 35(2) of the Law, it is decided as in Paragraph III of 

enacting terms herein.  

 

Pursuant to the provisions of Article 40(1) of the Law, it is decided as in Paragraph IV of 

enacting terms herein.  

 

 

Instruction on legal remedy:  

This conclusion is not susceptible to special appeal, but is permitted to institute administrative 

dispute before the Administrative Court in Belgrade against the final decision of the 

Commission in this administrative matter.  

 

PRESIDENT OF THE COMMISSION  

Dr Miloje Obradović   

 

 


