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Pursuant to Article 22 in conjunction with Article 21(1/7) of the Law on Protection of Competition 

(Official Gazette of the RS 51/09 and 95/13), at the 223rd session held on September 13, 2019, the 

Council of the Commission for Protection of Competition issues the following 

 

 

OPINION  

 

On September 4, 2019, the Ministry of Education, Science and Technological Development forwarded 

to the Commission for Protection of Competition, with a request for its opinion, the Draft Law on 

Trademarks.  

 

In its opinion on the Draft Law on Amendments to the Law on Trademarks of May 8, 2018, the 

Commission for Protection of Competition highlighted the need to amend the legal solution that 

stipulates the legal principle of national exhaustion of trademark rights, instead of the generally 

accepted concept of international exhaustion of trademark rights. Pursuant to the applicable provision, 

a trademark does not entitle its holder to bar its use in connection with goods marked with such 

trademark when placed into circulation for the first time in the Republic of Serbia by the holder of the 

trademark or other person authorized by the holder. From the provision mentioned follows the 

argumentum a contrario, that the holder of the trademark (importer) has a right to oppose further 

placement into circulation of goods marked with such trademark by third parties if they have placed 

such goods into circulation in the Republic of Serbia without knowledge or consent of the trademark 

proprietor (prohibition of parallel imports). 

 

In order to address the effects caused by the current legal solution affecting the market of the Republic 

of Serbia, the Commission for Protection of Competition proposed to amend the provision concerned 

and to implement the legal concept of international exhaustion of trademark rights. 

 

In the process of examining the Draft Law on Trademarks, it is established that the previous proposal 

has been adopted in Article 53 in the wording which corresponds to the position of the Commission for 

Protection of Competition, as we consider it to be a very important revision aimed at removing the 

prohibition of parallel trade while promoting healthy competition.  

 

We hereby indicate that the effect of the application of the provision of Article 53 will be the increased 

competition, primarily among the importers of identical brands (for example, Nivea importers – 
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intrabrand), and consequently also among all the producers of substitutes (for example, olive oil 

producers irrespective of the brand – interbrand), with immediate impact on lowering prices in the 

import market, affecting the price of domestic goods as well. Namely, the price disparities will be 

removed by allowing the parallel importation. 

 

The current legal solution made it possible for exclusive importers/distributors to become the sole and 

exclusive importers of particular brands, while the legal concept of national exhaustion of trademark 

rights became a market entry barrier for identical goods offered at lower prices. The extension of 

exclusive rights directed at the prohibition of parallel importation may, in fact, exert a significant 

influence on competition and free movement of goods in the market, and in that regard also restrict the 

price and qualitative competition among like products. Supported by appropriate, legally available 

mechanisms preventing the rights as provided for by law, the exclusive importers/distributors have 

used said statutory rights to control the imports and placement of goods under the regime of protection 

of intellectual property rights in Serbia, in terms of national exhaustion of trademark rights. The 

example of this is the attempt of a (regular, non-exclusive) importer to import Nivea cosmetics directly 

from the Polish production facilities, to be offered at prices up to 30% lower than the current prices of 

said products in the market of the Republic of Serbia. Owing to the legal concept of national 

exhaustion of trademark rights, the exclusive importer (in this case, company Delta) won a case 

against the “regular” importer before the Commercial Court and prevented the parallel importation. 

Similar circumstances also existed in the case of an attempt to import Milka chocolate brand, with a 

price set to be lower 20% than current levels. Also, the example of this can also be found in the 

regional cross-border purchases of technical appliances.  

 

The parallel importation is also highly important in the domain of public procurements by virtue of 

increased number of potential bidders and price competition for goods supplied under the public 

procurement contracts. The parallel importation will enable the increased number of potential bidders 

offering the supply of goods under the public contract in question from different sources, lower 

starting price of goods/services, while also reducing the total value of public procurement and in that 

manner enabling significant budget savings by reducing public expenditures (of schools, hospitals and 

other public funds beneficiaries). 

 

The Council of the Commission for Protection assesses that the forwarded Draft Law on Trademarks 

does not contain any provisions raising objections from the perspective of the implementation of the 

Law on Protection of Competition.  

 

 

 

 


