
 

    

 

 

 

 

 

 

 

 

 

 

         

 

MINISTRY OF TRADE, TOURISM AND TELECOMMUNICATIONS  

 

          22-26 Nemanjina St. 

               Belgrade  

 

The Ministry of Trade, Tourism and Telecommunications has submitted to the Commission for 

Protection of Competition the Draft Law on Electronic Communications (hereinafter, the Draft Law), 

with attachments, for an opinion. 

 

The Council of the Commission for Protection of Competition, after considering the Draft Law 

submitted, pursuant to Article 22 read in conjunction with Article 21(1/7) of the Law on Protection of 

Competition (“Official Gazette of the RS”, Nos. 51/2009 and 95/2013), at the 62
nd

 session held on 

September 29, 2021, delivers the following  

 

 

OPINION  

 

 

1. Article 32 of the Draft Law, which stipulates the right of the Regulator to conduct public 

consultations in procedures leading to the adoption of acts that fall within its competence, in paragraph 

2 envisages the following:  

 

“Public consultations referred to in paragraph 1 of this Article shall not be conducted in procedures of 

dispute resolution and adoption of acts that are temporary in nature, which introduce emergency 

measures to protect competition and interests of consumers.” 

 

The Commission for Protection of Competition (hereinafter, the Commission) suggests amending the 

provision, so to read:  

 

“Public consultations referred to in paragraph 1 of this Article shall not be conducted in procedures of 

dispute resolution and adoption of acts that are temporary in nature, which introduce emergency 

measures to ensure the protection of competition and interests of consumers.” 

 

Although the wording is taken from Article 34 of the current Law on Electronic Communications 

(“Official Gazette of the RS”, Nos. 44/2010, 60/2013 – CC decision, and 95/2018 – as amended), the 

said change in terminology is suggested to remove imprecisions given that competition measures are 

set out by the Commission under the Law on Protection of Competition. 
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2. The provision of Article 66, paragraph 1 of the Draft Law stipulates the following:  

 

„The Regulator shall at least once in five years carry out an analysis of the existing relevant markets 

(hereinafter, market analysis) and at least once in three years carry out an analysis of new and 

emerging markets, taking the utmost account of the relevant European Union guidelines on market 

analysis and the assessment of significant market power.” 

 

Given that the market for electronic communication networks and services is highly dynamic, the 

Commission believes that the period between analyses, of five and three years, is quite extensive, thus 

suggests amending the said provision of the Draft Law, so to read:  

 

„The Regulator shall at least once in three years carry out an analysis of the existing relevant markets 

(hereinafter, market analysis) and at least once every two years carry out an analysis of new and 

emerging markets, taking the utmost account of the relevant European Union guidelines on market 

analysis and the assessment of significant market power.” 

 

If it is not possible to reduce the period to three and two years, respectively, the Commission suggests 

amending the said provision of the Draft Law, so to read:  

 

„The Regulator, where appropriate, shall at least once in five years carry out an analysis of the 

existing relevant markets (hereinafter, market analysis) or at least once in three years carry out an 

analysis of new and emerging markets, taking the utmost account of the relevant European Union 

guidelines on market analysis and the assessment of significant market power.” 

 

The provision of paragraph 3 of the same article stipulates the following:  

 

“In the procedure of market analysis, the Regulator shall cooperate with the national competition 

authority.” 

 

The Regulator and the Commission have extensively cooperated under the current Law on Electronic 

Communications in market analyses carried out to date but only after public consultations, which is 

also envisaged in the Draft Law under Article 66, paragraph 4. The Commission believes that 

cooperation between the Regulator and the Commission with regard to market analyses should be 

achieved as early as possible and certainly before public consultations, thus the Commission suggests 

amending the provision of Article 66, paragraph 3 of the Draft Law, so to read:  

  

“In the procedure of market analysis, the Regulator shall cooperate with the national competition 

authority and prior to public consultations.” 
 

3. The provisions of Article 67 of the Draft Law which sets the criteria for determining operator with 

significant market power, in paragraphs 3 and 4, stipulate the following:  

 

“[A] joint significant market power may be held by two or more operators legally and economically 

independent of each other but which, from an economic viewpoint, share mutual interest, i.e., have 

adopted a joint policy of concerted anticompetitive market behavior.  

 

The existence of an agreement between operators or other legal, structural or economic links shall be 

deemed not to be indispensable to a finding of joint significant market power which result from it; 

such a finding may be based on other connecting factors, i.e., tacit collusion, and would depend on an 

economic assessment and, in particular, on an assessment of the structure of the market in question.”  
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In respect of the above-quoted provisions of the Draft Law, the Commission notes that the joint 

significant market power may be considered in the context of the collective dominant position concept, 

recognized in the competition law and defined similarly. However, the content of the provisions laid 

down in the Draft Law is not acceptable from the competition law perspective in respect of the 

wording set out in bold. Specifically, since the existence of a dominant position is not in violation of 

the Law on Protection of Competition, neither is the existence of collective dominance. If two or more 

undertakings share a joint dominant position, it does not necessarily suggest that such a position is 

based on the adopted joint policy of concerted anticompetitive market behavior and tacit collusion 

between said undertakings, especially given the fact that such acts may represent an infringement of 

competition under the conditions provided for by law. Therefore, the wording used to define the joint 

market power is automatically understood as referring to a potential existence of actions and/or acts in 

violation of the Law on Protection of Competition, thus viewed as inadequate for the Draft Law 

concerned.   

 

Accordingly, to ensure compatibility of the said provisions of the Draft Law with the provisions of the 

Law on Protection of Competition, the Commission suggests amending the provisions from Article 67, 

paragraphs 3 and 4 of the Draft Law, so to read:  

 

“[A] joint significant market power may be held by two or more operators legally independent of 

each other, if economically linked, that share joint business interest or present themselves or act 

together on a particular relevant market as a collective entity. 

 

[A] joint significant market power, other than on explicit or tacit agreements, concerted 

practices or other legal, structural or economic links, may also be based on other connecting 

factors and depend on an economic assessment and, in particular, on an assessment of the 

structure of the relevant market in question.” 

 

Furthermore, the provision of the same article, in paragraph 6 stipulates the following:  

 

“When finding an operator’s significant market power on an individual market, its significant market 

power on a closely related market may also be found if the connecting factors between these markets 

are such that the power from one market may be transferred onto the closely related market in such a 

manner as to strengthen the operator’s market power.” 

 

The Commission suggests inserting a new paragraph 7 after the above-quoted paragraph 6 in Article 

67 of the Draft Law, so to read:  

 

“The provisions of paragraph 6 of this Article shall therefore also apply when finding the joint 

significant market power of operators.” 

 

The above mentioned is suggested since the same “transfer” effects onto the closely related markets 

described in the provision of Article 67, paragraph 6 of the Draft Law, which may arise in the case of 

significant market power of an operator, may also arise in the case of joint significant market power of 

two or more operators.  

 

4. The provision of Article 76 of the Draft Law regulates co-investments in very high capacity 

networks. 

 

The Commission suggests inserting a new paragraph 9 after paragraph 8 in Article 76 of the Draft 

Law, so to read:  
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“Co-investments referred to in paragraph 1 of this Article, made by two or more undertakings, may 

also be a subject of assessment under regulations governing competition.”  

 

The Commission’s suggestion is based on the relevant provisions of the Law on Protection of 

Competition.   

 

Specifically, the provision of Article 17, paragraph 1, point 3) of the Law on Protection of Competition 

stipulates that a concentration of undertakings also occurs in joint venture transactions between two or 

more undertakings with a view to creating a new undertaking or acquiring a joint control within the 

meaning of Article 5, paragraph 2 of this Article, over an existing undertaking performing on a lasting 

basis all the functions of an independent undertaking. 

 

Furthermore, the provision of Article 18, paragraph 1, point 3) of the Law on Protection of 

Competition stipulates that a concentration of undertakings does not arise where a joint venture aims to 

coordinate market activities between two or more undertakings that retain their legal independence, 

whereby such joint venture needs to be assessed in accordance with Article 10 and 11 of this law.  

 

Given the above-mentioned provisions of the Law on Protection of Competition, the suggested 

amendment to the Draft Law points out the need to notify concentrations, which also captures 

undertakings that partake in co-investments within the meaning of Article 76 of the Draft Law, i.e., 

ensure compliance with the provisions from Articles 10 and 11 of the Law on Protection of 

Competition that regulate matters pertaining to the exemption of restrictive agreements from 

prohibition, which is in sole competence of the Commission.  

 

5. The provision of Article 82 of the Draft Law which regulates obligations of operators with 

significant market power to offer retail services under certain conditions, in paragraph 3, point 1) 

stipulates the following:  

 

“In imposing the obligation referred to in paragraph 1 of this Article, with reference to the nature of 

relevant market failures and the need to protect the interests of end-users and encourage effective 

competition, the remedies imposed on the operator with SMP may include the following: 

 

1) prevention of charging excessive prices, inhibiting market entry or restricting competition by 

setting predatory prices, showing undue preference to specific end-users, unreasonably bundling 

services, and/or obtaining a formal agreement of the Regulator to formulate prices and change service 

prices in the case of their tying and bundling;” 

 

According to the Commission’s assessment, the provision requires further clarification. Specifically, 

end-users currently cannot only use the Internet access service at a fixed location as it is bundled either 

with the fixed telephony or cable TV service. It is, therefore, necessary to specify or provide an 

example of what type of unreasonably bundling services it concerns given that the above-referenced 

example by the Commission also provides an example of bundled services that end-users could 

perceive as “unreasonably bundling services” if they would prefer using the Internet access service at a 

fixed location but free of the fixed telephony or cable TV service.    

 

6. Article 111 of the Draft Law, titled “Protection of Competition”, which stipulates that appropriate 

measures may be taken to ensure efficient competition on the market for electronic communications 

during allotments or modifications to the right of use of radio frequencies, specifically in point 5), lays 

down the following:  
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“5) laying down conditions under which the transfer of rights of use of radio frequencies is prohibited 

or governed, unless regulated by regulation governing competition, where such transfer of rights is 

likely to significantly distort competition on the market for electronic communications;” 

 

Given that the Law on Protection of Competition or any other competition regulation does not regulate 

matters pertaining to the transfer of rights of use of radio frequencies, we suggest amending the 

provision to align it with the provisions of the Law on Protection of Competition, so to read:  

 

“5) laying down conditions under which the transfer of rights of use of radio frequencies is prohibited 

or governed, unless the transfer of rights is previously decided on in individual legal acts adopted 

under regulations governing competition, where such transfer of rights is likely to significantly distort 

competition on the market for electronic communications;” 

  

Paragraph 2 of this Article of the Draft Law reads as follows:  

 

“The Regulator shall apply measures referred to in paragraph 1 of this Article in cooperation with the 

national competition authority based on a comprehensive assessment of competitive conditions on the 

market that also takes into account the circumstances referred to in Article 66, paragraph 2 of this 

law.” 

 

Given that the Commission has suggested amending the provision of Article 66, paragraph 3 of the 

Draft Law (point 2. of this opinion), which concerns cooperation between the Regulator and the 

Commission, it also suggests, to the same effect, amending Article 111, paragraph 2 of the Draft Law, 

in particular where it concerns the market analysis procedure, so to read:  

 

“The Regulator shall apply measures referred to in paragraph 1 of this Article in cooperation with the 

national competition authority in the manner set out in Article 66, paragraph 3 of this law and 

based on a comprehensive assessment of competitive conditions on the market that also takes into 

account the circumstances referred to in Article 66, paragraph 2 of this law.” 

 

Other than the above, the Commission has no further objections to the submitted Draft Law from the 

viewpoint of the implementation of the Law on Protection of Competition. 

 

 

PRESIDENT OF THE COMMISSION  

 

 

      (Signed)  

Nebojša PERIĆ  

 

 

 

 

 


