
 

 

 

 

 

 

 

 

 

  

 

 

       

 

MINISTRY OF PUBLIC ADMINISTRATION AND LOCAL SELF-GOVERNMENT  

 

6 Birčaninova St. 

11000 Belgrade 

 

The Ministry of Public Administration and Local Self-Government has submitted to the 

Commission for Protection of Competition the Draft Law on Amendments to the Law on 

Free Access to Information of Public Importance (hereinafter, the Draft Law), with the 

explanatory memorandum, for an opinion. 

 

The Council of the Commission for Protection of Competition, after considering the Draft 

Law submitted, pursuant to Article 21(1/7) of the Law on Protection of Competition 

(“Official Gazette of the RS”, Nos. 51/2009 and 95/2013), at the 60
th

 session held on August 

19, 2021, delivers the following  

 

 

OPINION 

 

During the public debate on the Draft Law, the Council of the Commission for Protection of 

Competition delivered an opinion on June 15, 2021. On that occasion, a review had been 

made of opinions delivered by the Commission on the Draft Law on Amendments to the Law 

[on Free Access to Information of Public Importance] from 2018, in which the importance of 

protection of commercial interests of natural and legal persons was highlighted, which is in 

line with Regulation (EC) 1049/2001, including commercial interests of entities at whose 

requests the Commission has acted upon by establishing the data protection measures within 

the meaning of Article 45 of the Law on Protection of Competition.  

 

However, the draft law which the Ministry of Public Administration and Local Self-

Government has submitted to the Commission for Protection of Competition (August 11, 

2021) had undergone considerable changes following the completion of the public debate, 

failing to adequately address the proposals presented by the Commission in its opinions of 

August 3, 2018, December 31, 2018, and June 15, 2021, which provide extensive details on 

the Commission’s positions.  

 

In the opinions, the Commission drew attention in particular to legal provisions that concern 

the provision of access to confidential information, stipulated under Article 9(1/4) of the Law 
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on Free Access to Information of Public Importance (“Official Gazette of the RS”, Nos. 

120/04, 54/07, 104/09 and 36/10), the application of which caused great difficulties to the 

Commission in substantiating and explaining the reasons for not being able to provide the 

information requested as the interest in safeguarding the confidentiality of information 

presented to the Commission in the majority of cases had outweighed the access to 

information interest due to the perceived potential abuse of such information. Accordingly, 

the Commission could not agree with the provisions that concern the provision of access to 

confidential and business-sensitive information and fully maintains its opinions presented to 

date, delivered to the working group prior to and during the public debate. The Commission 

notes in particular the need to maintain the provisions of Article 3 of the Draft Law that has 

been the subject of the public debate (May-June 2021), in respect of which the Commission 

has presented its position in the opinion of June 15, 2021.   

 

The Draft Law concerned, therefore, contains provisions at issue from the perspective of the 

implementation of the Law on Protection of Competition and which do not reflect the 

position of the Commission presented in its opinions delivered earlier, potentially causing 

difficulties in the future implementation of the law.  

 

I  

 

The provision of Article 3 of the Draft Law
1
, in paragraph 1, point 2) and point 6) stipulates 

the following: 

 

„ A public authority shall not allow the applicant to exercise the right to access information of 

public importance if it would thereby:   

 

2) imperil, obstruct or impede the prevention or detection of criminal offense, indictment for 

criminal offense, pretrial proceedings, trial, execution of sentence or enforcement of 

punishment, conduct of antitrust proceedings within the meaning of law governing 

competition or any other legal proceedings or unbiased treatment and fair trial, until 

completion of proceedings;   

 

6) infringe the intellectual or industrial property rights, imperil the protection of artistic and 

cultural goods and natural resources;”  

 

The wording of point 2) in the provision concerned of the Draft Law is not acceptable for the 

Commission considering that in addition to antitrust proceedings, merger control and 

proceedings on requests for individual exemption of restrictive agreements from prohibition 

are also conducted before the Commission. Great attention is paid to the protection of 

information in all proceedings as the Commission, by acting in accordance with its legal 

powers, comes into possession of sensitive information that has an enormous significance for 

legal and natural persons that provide such information to the Commission.  

 

Furthermore, in line with the legislature’s intention presented in the said provision of the 

Draft Law, the information concerned could be exempt from the free access to information of 

public importance only until the completion of proceedings.  

 

                                                 
1
 The provision of Article 3 of the Draft Law amends Article 9 of the Law on Free Access to Information of 

Public Importance („Official Gazette of the RS”, Nos. 120/04, 54/07, 104/09 and 36/10). 
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However, in terms of information available to the Commission, the need to protect such 

information does not cease with the completion of proceedings, i.e., the Commission’s 

obligation to protect such information also extends to the period after the completion of 

proceedings.  

 

In view of the above, we propose two possibilities to amend the provision of Article 3, point 

2) of the Draft Law, both of which are acceptable for the Commission:  

 

The first possibility to amend the provision of Article 3, paragraph 1, point 2) of the Draft 

Law, with which the Commission for Protection of Competition agrees, was envisaged in the 

draft law that was the subject of the public debate held from 27 May – 16 June 2021
2
. The 

provision reads as follows:  

 

„ A public authority shall not allow the applicant to exercise the right to access information of 

public importance if it would thereby:   

 

2) imperil, obstruct or impede the prevention or detection of criminal offense, indictment for 

criminal offense, pretrial proceedings, trial, execution of sentence or enforcement of 

punishment, administrative proceedings, arbitration procedure or any other legal proceedings 

or unbiased treatment and fair trial, until completion of proceedings;”  

 

The other possibility that the Commission suggests is to replace the wording: “conduct of 

antitrust proceedings within the meaning of law governing competition” in Article 3, 

paragraph 1, point 2) of the Draft Law with the wording: “conduct of proceedings within 

the meaning of law governing competition”, so to read:  

 

„ A public authority shall not allow the applicant to exercise the right to access information of 

public importance if it would thereby:   

 

2) imperil, obstruct or impede the prevention or detection of criminal offense, indictment for 

criminal offense, pretrial proceedings, trial, execution of sentence or enforcement of 

punishment, conduct of proceedings within the meaning of law governing competition or 

any other legal proceedings or unbiased treatment and fair trial, until completion of 

proceedings;”  

 

In relation to the amendment proposed above, we also propose to add the wording: 

“commercial interests of natural and legal persons within the meaning of law governing 

competition,” after the word “infringe” in Article 3, paragraph 1, point 6) of the Draft Law, 

so to read:  

 

„ A public authority shall not allow the applicant to exercise the right to access information of 

public importance if it would thereby:   

 

6) infringe the commercial interests of natural and legal persons within the meaning of 

law governing competition, intellectual or industrial property rights, imperil the protection 

of artistic and cultural goods and natural resources;”  

                                                 
2
 The Commission for Protection of Competition has delivered an opinion to the draft law that was placed on 

the public debate (May-June 2021), No. 16, 9/0-02-500/2021-1 of June 15, 2021.  
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The proposed amendments create a wider reach to the provisions that are of concern to the 

Commission given that the restriction to the right to access information of public importance 

stipulated in point 2) of the article concerned of the Draft Law only concerns antitrust 

investigation proceedings (even though other proceedings are also brought before the 

Commission), while the proposed amendment referred to in point 6) of the same article of the 

Draft Law will include the protection of commercial interests of natural and legal persons 

within the meaning of the Law on Protection of Competition, even after the completion of 

proceedings brought before the Commission.   

 

In connection with the above presented proposals for amendment, it should be borne in mind 

that in proceedings conducted before competent competition authorities, including the 

Commission for Protection of Competition and the European Commission (antitrust 

infringements, merger controls, sector inquiries, etc.), undertakings submit numerous, highly 

sensitive information (trade secrets and other confidential information) such as information 

on customers and distributors, value and volume of sales and purchases, market shares, 

pricing structure of products and services, reasons for mergers and acquisitions, agreements, 

acts containing business plans and future investment development and operational strategies, 

etc. Without the submission or access to such information, the Commission would not be able 

to act in accordance with its competencies stipulated by the law. Significant harm to 

interests of undertakings supplying such information could be caused if they would be 

disclosed to third parties, which caused the introduction of a rule in the comparative 

practice stipulating that competition authorities do not disclose and make available any part 

of information or documents containing trade secrets or other sensitive information to third 

parties which the respective authorities believe should be kept undisclosed in order to ensure 

the conduct of proceedings and protection of commercial interests of undertakings. In the 

Republic of Serbia, the Commission is the only institution competent to decide on the rights 

and obligations of undertakings in cases of prohibited restrictive agreements, abuses of 

dominance, permissibility of concentrations, etc. This decision-making necessarily 

presupposes the possession of specific and narrowly specialized knowledge and skills, which 

are also required when assessing and making a decision on the merits and determining 

whether the protection of information is justified in cases brought before the Commission 

under the law.  

 

The Commission refers to all previously presented reasons for amending the Draft Law in 

terms of the nature of proceedings conducted by the Commission and information that it has 

in its possession to stress the importance of accepting the proposed amendments. It would 

allow the Commission, by way of assessing the reasons of overriding interest, to restrict the 

right to access information of public importance in cases when the access pertains to 

information not considered protected, and also secure additional protection of interests of 

undertakings in cases when the access pertains to protected information. At the same time, 

harmful consequences of potential property claims of the parties would be avoided, brought 

as actions for damages against the Commission for disclosure of protected information.  

 

The fact remains that in proceedings conducted before competent competition authorities, 

including the Commission for Protection of Competition, undertakings provide business-

sensitive information that forms part of their business activities and holds particular business 

and economic significance for their current and future operations, the disclosure of which 

would jeopardize their operations.  
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The practice in question is also generally accepted in the EU competition law as under the 

European Commission Notice on the rules for access to file in competition cases, Guidance 

on the preparation of public versions of decisions in merger cases, and the Guidance on the 

preparation of public versions of decisions adopted under the EC Merger Regulation 1/2003, 

the European Commission, as an example of information that may qualify as business secrets 

in antitrust decisions, mentions the information on customers and distributors, marketing 

plans, costs and prices, including sales strategy, the disclosure of which should not be 

allowed.  

 

In the EU practice, the ability of EU institutions to make acts which they adopt public is the 

rule, while an exception to this rule may be provided to prevent the disclosure of such acts or 

certain information contained therein, primarily to ensure the compliance with the obligation 

of professional secrecy. The obligation also refers to European Commission, which is 

obligated to make as much information as possible available to the public, and only refrain 

from disclosing information to the extent that this is covered by its duty of professional 

secrecy or other public policy exceptions. Such a practice is also implemented in competition 

proceedings, where the European Commission is obligated to have regard to the legitimate 

interest of undertakings in the protection of their business secrets and other confidential 

information and not disclose information that it has obtained in competition proceedings that 

are considered to be confidential information of undertakings. Information obtained in 

proceedings under the competition rules may only be used for the purposes of antitrust 

proceedings.    

 

The comparative practice, for example, according to the Organization for Economic 

Co-operation and Development (OECD) and the International Competition Network 

(ICN), also shows that the right of access to the file in which the information therein are 

considered confidential within the meaning of competition rules is exempt from the 

application of the rule of free access to information of public importance, precisely 

because of the importance of such information for conducting competition cases and 

protection of commercial interests of undertakings. Although a latent “conflict” is 

recognized between the right to access to information of public importance (freedom of 

information) and the right to protection of business-sensitive information, it is resolved in 

favor of the protection of rights of undertakings by way of allowing competent competition 

authorities not to apply the rules governing access to information of public importance when 

handling business-sensitive information; otherwise, such exceptions are envisaged in rules 

governing free access to information of public importance or rules governing competition (for 

example, the EU, Germany, France, United Kingdom of Great Britain and Northern Ireland, 

the Netherlands, Latvia, U.S., Canada, Australia). These exceptions are narrowly drawn, 

meaning they only relate to information classified as “confidential” by competition 

authorities and do not affect the right to access other information that is not classified as 

“confidential” or protected.  

 

In light of the foregoing, the Commission proposes the legislator to amend Article 3, 

paragraph 1, point 6) of the Draft Law to ensure full compliance of the Law on Free Access 

to Information of Public Importance with Article 4 of Regulation (EC) 1049/2001, and in that 

manner ensure adequate protection of commercial interests of undertakings that provide 

information to the Commission. The Regulation (EC) 1049/2001, which is directly applied in 

the EU and EU Member States, regulates the right to public access to the European 

Parliament, Council and the European Commission documents, while exceptions to free 

access to documents, i.e., from the application of this regulation are envisaged in Article 4 
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therein. The Law on Free Access to Information of Public importance (including amendments 

envisaged by the Draft Law) is largely in line with Regulation (EC) 1049/2001 in terms of 

restricting the right of public access to information of public importance, except in terms of 

Article 4(2)(1) of the Regulation which stipulates that EU institutions may refuse access to a 

document where disclosure would undermine the protection of commercial interests of 

natural or legal persons, including intellectual property unless there is an overriding public 

interest in disclosure. Given that the Draft Law fails to mention “the protection of 

commercial interests” and that the Law on Free Access to Information of Public Importance 

is in line with the Regulation in terms of other exceptions, it is also necessary to protect the 

“commercial interests of natural and legal persons” by the Law on Free Access to 

Information of Public Importance.  

 

The importance of such an exception is also confirmed by the provision of Regulation (EC) 

1049/2001, which stipulates that in the case of documents covered by the exceptions relating 

to commercial interests, the exceptions may apply for a maximum period of 30 years, if 

necessary. The exceptions only apply for the period during which protection is justified on 

the basis of the content of the document.  

 

 

 

II 

 

Further to the proposals for amendment of the Draft Law provided, and precisely because of 

the specificity of the Commission’s conduct when dealing with business-sensitive and 

confidential information (which is why it insists on the previously presented amendments to 

the Law), the Commission maintains its view presented in the opinion of June 15, 2021, that 

concerns Article 10(4) of the Draft Law.  

 

The provision stipulates that in addition to the existing institutions whose decisions cannot be 

challenged, the right to appeal can also be denied to decisions of the National Bank of Serbia. 

According to the explanatory memorandum of the Draft Law, the reasons concern the central 

bank’s independence and autonomy, accountability for its work to the National Assembly, 

and the definitive nature of its decisions in administrative procedure, which fully coincide 

with the reasons why the right to appeal on decisions adopted by the Commission for 

Protection of Competition should also be denied to the Commissioner [for Information of 

Public Importance and Personal Data Protection]. The provision of Article 73(2) of the 

Stabilization and Association Agreement between the European Communities and their 

Member States of the one part, and the Republic of Serbia, of the other part, stipulates an 

international obligation of the contracting parties to ensure that an operationally independent 

authority is entrusted with the powers necessary for the full application of the previous 

paragraph to this article. This obligation, among other things, implies that only independent 

judicial authorities can review decisions of the Commission, which are final in administrative 

procedure.   

 

Therefore, in connection with the foregoing, we propose to amend Article 10(4) of the Draft 

Law by adding the wording “and the Commission for Protection of Competition” after the 

wording “National Bank of Serbia”. 
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Other than those mentioned above, the Council of the Commission has no further objections 

to the remaining provisions of the Draft Law from the viewpoint of the implementation of the 

Law on Protection of Competition. 

 

 

PRESIDENT OF THE COMMISSION   

 

 

                                                                                                          (Signed)  

Nebojša PERIĆ  

 

 

 

 

 

 


